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Parenting 
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- co-
care/joint 
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- co-contact 
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guidance 
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Parents together (the norm?) 
Co-guardianship 
Co-care 
Co-contact 
            ↓ 
Resolve disputes? 
Guidance:  teachers, mental health 
professionals, medical professionals, 
experts, friends, family 
-  Can guidance be “binding” 
-  Does it amount to parents 

surrendering rights and 
responsibilities? 

-  Is it successful? 

 

 

 * Which ADR 
mechanisms can be 
binding? 

* Do they/does it amount 
to parents surrendering 
rights and 
responsibilities? 

* Are they/is it 
successful? 

 



 

“Standard” facilitation clauses included in settlement agreements / 

parent plans 

 

1. The facilitator shall be a qualified lawyer / mental health professional mediator 

with at least five years' experience, conversant with working with children and 

families in the above context.  

2. The facilitator shall be appointed by agreement, failing which either party may 

approach the chairperson for the time being of FAMAC / the Family Law 

Committee of the Cape Law Society / the Cape Bar Council to appoint a 

facilitator. 

3. The facilitator shall continue to act until he/she resigns, or both parties agree 

in writing that his/her appointment shall be terminated, or his/her appointment 

is terminated by an order of the High Court.  If the facilitator’s appointment is 

terminated or he/she resigns, he/she shall be substituted by another facilitator 

as provided in terms of paragraph 2 above.  Neither party may initiate Court 

proceedings for the removal of the facilitator or to bring to the Court’s attention 

any grievances regarding the performance or actions of the facilitator without 

first meeting and conferring with the facilitator in an effort to resolve the 

grievance. 

4. If the parties are unable to reach agreement on any issue concerning the 

children’s best interests and/or any issue where a joint decision is required in 

respect of them, the dispute shall be formulated in writing (if so requested by 

the facilitator) and referred to the facilitator.  The facilitator shall attempt to 



resolve the dispute by way of mediation, subject to 6 below, as speedily as 

possible and without recourse to litigation. 

5. If the facilitator, in the exercise of his/her sole discretion, regards a particular 

issue raised by one of the parties as trivial or unfounded, he/she is authorised 

to decline the referral of such issue. 

6. If the facilitator is unable to resolve a dispute by way of mediation he/she may 

resolve the dispute by issuing a directive which shall be binding on the parties 

subject to the provisions herein. 

7. Each party and the children (where appropriate) shall participate in the 

dispute resolution process as requested by the facilitator. 

8. The facilitator shall use his/her discretion in considering the weight and 

sufficiency of information provided and may expand his/her enquiry as they 

deem necessary.  Each party hereby grants the facilitator the authority to 

gather information through interviews, correspondence, email, telephonic 

and/or other informal means, and to make his/her recommendations upon the 

information provided and obtained. 

9. No record need be kept, except of the findings, decisions and 

recommendations of the facilitator and the grounds therefore.  No information 

or observations of the facilitator or communications made by the facilitator 

shall be deemed to be privileged as to the Court, the participants, their legal 

representatives and experts or any mental health professional assessing or 

treating the children. 



10. The facilitator shall determine the protocol of all communications, interviews 

and sessions, including who shall or may attend meetings.  Legal 

representatives are not entitled to attend such meetings, but a party shall be 

permitted to caucus with his or her legal representatives, either in person or 

by telephone, during such meetings.  The parties and their attorneys shall 

have the right to initiate or receive oral communication with the facilitator.   

11. The facilitator may confer individually with the parties and with others, 

including step-family members, extended family members and friends, 

permanent life partners, household members, school and educational 

personnel, care providers, healthcare providers for the children and therapists 

for the children and the parties, and the parties authorise such persons to 

provide information to the facilitators. 

12. The facilitator is authorised to appoint such other person as may be 

necessary in order for the facilitator to make a decision in respect of the issue 

in dispute, including the appointment of experts if he/she deem it appropriate 

or necessary. 

13. The facilitator is inter alia authorised to: 

(a) facilitate joint decisions in respect of the children having regard to their 

best interests; 

(b) regulate, facilitate and review the contact arrangements in respect of 

the children having regard to their best interests; 



(c) issue directives binding on the parties on any issue concerning the 

children’s welfare and/or affecting their best interests, subject to a 

Court of competent jurisdiction holding that such directive is not in the 

children’s best interests and subject to 14 below; 

(d) resolve conflicts relating to the clarification, implementation and 

adaptation of this agreement or any subsequent parental 

responsibilities and rights agreement having regard to the children’s 

best interests; 

(e) refer the parties and/or the children for psychological evaluations or 

assessments. 

14. The facilitator shall not be entitled to issue directives in matters relating to 

and/or impacting on either parties’ rights of guardianship. 

15. The facilitator’s services involve elements of mediation, expert opinion, 

counselling and arbitration, but do not purely fall into any of these categories.  

The facilitator is not appointed as psychotherapist or counsellor for the 

children or the parties. All participants, including the facilitator, the parties and 

legal representatives, shall use their best efforts to preserve the privacy of the 

family and, more particularly, the children and restrict dissemination of 

information related to decisions to those who need to know the information. 

16. The facilitator may proceed with the facilitation in the absence of a party and 

shall be entitled to make a decision (which shall be binding on both parties as 

if they had both participated in such facilitation until such decision has been 

varied by a court of competent jurisdiction) in the event that a party: 



(a) fails to participate in any facilitation despite having been requested to 

do so by the facilitator; or 

(b) fails to attend a facilitation session, or 

(c) fails to reply to the facilitator’s communications within 5 (FIVE) days, 

which communications may be by telephone, email or fax, or 

(d) fails to pay the facilitator’s costs upon request, or 

(e) fails to co-operate with the facilitation process in any other way. 

17. The parties shall each be liable for 50% of the costs of the facilitator (save for 

the cost of email, telefax and telephonic communication with the facilitator, 

which shall be borne by the relevant party), unless otherwise determined by 

the facilitator.  The facilitator may order a party against whom a ruling has 

been made to refund the costs of facilitation, or part thereof, to the other party. 


