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Disclaimer 

• I am NOT a neuroscientist. 

• I am NOT a psychologist. 

• I am NOT an economist. 



The assumption of rationality 

• Mediation assumes that 
the process is rational  

 

• The move from an 
unmotivated ‘position’ 
to an articulated 
‘interest’ makes the 
process rational – and 
therefore persuasive.  



Lessons from Neuro-economics 

• Standard micro-economic 
theory : in making 
choices we are informed 
by rationality and self-
interest  

• Neuro-economics (or 
behavioural economics) 
asserts that rational self-
interest is frequently not 
how decisions are made 
in market situations. 
 



A quick game to test this 

• Z approaches two friends, X & Y. 

• Z gives 20 x R20 notes to X. 

• Z says X can divide the notes between X & Y in 
any way. 

• BUT if Y objects, all the money reverts to Z. 

• If X gives just R20 to Y, is Y likely to decide 
according to rational self-interest?  



Left-hand / right hand  



Kahneman: the brain’s 2 systems 

• System 1: operates 
automatically and quickly, 
with little or no effort and 
no sense of voluntary 
control 

• System 2: allocates 
attention to the effortful 
mental activities that 
demand it – agency, choice, 
& concentration 



Test yourself 

 

 

 

  17 x 24 
 



Implications of System 1 for mediators 
 • It provides the 

impressions that often 
turn into beliefs 

• It offers tacit 
interpretation of what 
happens in our lives 

• It is the source of our 
rapid and intuitive 
judgments 

• It is the origin of many 
systematic errors in 
judgment 



  

Cognitive Psychology and Decision-making in Mediation 
  

Confirmation bias 

  

The tendency to search for or interpret information in a 

way that confirms one's beliefs or hypotheses. 

Loss aversion 

  

The tendency to strongly prefer avoiding losses to 

acquiring gains. 

Choice relativity 

  

The tendency to assess the relative advantage of one 

thing over another, and estimate value accordingly. 

Status and control 

  

Individuals with lower self-control experience negative 

outcomes in health, wealth and public safety 

Anchoring and 

availability heuristics 

  

The tendency to rely too heavily on the first piece of 

information offered (the "anchor") when making 

decisions. 



Can / should mediators use Nudge 
theory? 

• If  we do not always act in our best 
interests, then policy-makers must 
rethink the tools of regulatory 
command to change behaviour.  

• To accomplish this, Nudge urges 
policymakers to design policies that 
improve people's well-being 
through gentle nudges rather than 
through coercive measures. 

• Improving ‘choice architecture’  -
rely on biases to generate a better 
outcome. 

 



• One year subscription to Economist.com for 

online access to all Economist articles: $ 59 
 

• One year subscription to print edition and 

online access to all Economist articles: $ 125 
 

Illustrating Nudge theory 



 



Deceptive intuition 
The illusion of 

attention 

We fail to see what is right in front of us. 

The illusion of 

memory 

Our memories are inconsistent, unstable 

and often wrong. 

The illusion of 

confidence 

Confidence does not guarantee 

competence. 

The illusion of 

knowledge 

We think we know more than we actually 

do. 

The illusion of cause We try to detect patterns, infer causal links, 

believe earlier events caused later ones. 

The illusion of 

potential 

We believe we can perform at much higher 

levels than we actually do. 

We believe this potential can easily & 

rapidly implemented by simple techniques. 



    Mediator’s question 

The illusion of 

attention 

Do you think that you have given weight to all 

relevant factors? 

The illusion of 

memory 

Is it possible that s/he remembers the incident 

differently? 

The illusion of 

confidence 

Do you think we should check that out before going 

forward? 

The illusion of 

knowledge 

Do you think you should delay making this decision 

until the data is checked? 

The illusion of 

cause 

What is the basis for your belief that X event caused Y 

reaction? 

The illusion of 

potential 

Help me to understand how the proposed course will 

change the present situation? 



Neuroplasticity 

• Challenges the 
centuries-old notion 
that the brain is fixed 
and unchanging. 

• Sees the brain as 
changeable, offering 
hope about shifts in 
the way disputes are 
resolved and conflict 
managed.  



What does this all mean for the 
mediation process? 

• A greater consciousness 
about cognitive triggers 

• An opportunity to develop 
a strategy that 
accommodates 
predictable irrationality 

•  Wariness about intuition 

• Mediation as a 
therapeutic opportunity 



Phase One The Opening 

Statement 

Mirror Neurons & Universal 

Facial Expression 

More face-to-face contact in joint 

sessions offers the opportunity to 

demonstrate sincerity in an 

emotionally convincing manner. 

Phase Two Telling The Tale Fear Networks and the 

‘Executive’ Function of the 

Brain 

After a party tells a re-traumatizing 

tale, they need a substantial cool-

down period before they are ready to 

bargain. 

Phase Three Passing Information Confirmation Bias & 

Reactive Devaluation  

The mediator should present dissonant 

information to a party who overvalues 

her own ideas and undervalues her 

opponent's. 

Phase Four Thinking About Offers Presentism and problems 

associated with predicting 

state of mind 

Helping parties envision alternative 

futures may help settle cases by 

casting competing visions of the future 

in the minds of parties – but this is 

unpredictable. 

Phase Five Closing In On The 

Deal 

Loss Aversion  Mediators should be concerned about 

framing options in a way that 

highlights possible losses. 

Last Ditch 

Efforts 

Mediator Proposals Invoking Involuntary 

Pleasure 

A mediator's proposal, even if argued 

forcefully, produces the greater good if 

it generates forced concessions 

resulting in closure. 
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