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Children’s Act – General Principle  

• Section 6(4)(a) advocates an approach that is conducive 

to conciliation and problem solving in all matters 

concerning a child and confrontation should be avoided 

• Corresponds with what the Constitutional Court refers to 

as ‘meaningful engagement’ 

• Constitutional Court approach plus section 6(4)(a) places 

a real obligation on parties to find an amicable solution 

• Not limited to family law, care and contact or care and 

protection  proceedings 

• Centre for Child Law // Hoërskool Fochville 

• Rivonia Primary School // MEC for Education, Gauteng 



Child  participation 

• Section 10 of the  Children’s Act provides a general 

right to participate depending on age and maturity 

• In addition, mechanisms are provided the Act that 

promote and enable participation 

• Section 6(5) – the child must be informed 

• Section 22 – Parental responsibilities and rights 

agreement 

• Section 31 – Major decisions involving the child 

• Section 33 – Parenting plans 

• Section 278(3) – Child’s objection to return 

 



Child-directed mediation 

• The benefits correlate with our own experience of legal 

representation of children in matters 

– Changes the focus of the disputes 

– Empowers the child 

• The things the children are saying they need or what they 

think the important issues are, is very  different from 

what the parents think the main issues are 

• Boy P – boarding school 

• Two main, interrelated obstacles 

– Lack of insight 

– Unwillingness to  move away from points of conflict 



Mandatory mediation 

• Section 21(3) – where there is a dispute between the 

mother and biological father in respect of whether he 

automatically acquired full parental responsibilities and 

rights 

• Section 33(2) – where parties are experiencing difficulties 

in exercising  their  parental responsibilities and rights 

• Court  ordered in the Children’s Court 

• There  is no provision for mandatory mediation in the 

High Court in either legislation or the Rules 



• Section 21: 

• Substantive amendments includes a new clause that 
provides for a certificate that a biological  father 
complies  with s 21 

• It envisions three scenarios: 

– There is  agreement between the mother and father 

– The parents agree to mediation and is successful 

– The parent’s don’t agree to mediation and the father 
approaches the family advocates office 

• Child participation in section 21 disputes are quite 

difficult because it is factual 

• No provision at the moment or in the proposed 

amendment 

• MM v AV 



Relocation 

• AVR v RS (BS and MS intervening as parties) 

• Two girls, 13 and 11 years old 

• Their parents separated when the youngest was 6 months 

old and the eldest 20 months old 

• Never lived together as a nuclear family that the girls 

could ever remember 

• Both parents remarried and have children with their new 

spouses 

• Father did not keep up with their development 

• Mother wants to cut the father out and have a new family 

• Litigation was on-going from 2003 to 2009 

 

 



• Step-father wanted to relocate to Australia 

• We became involved in 2008 when the matter was 

proceeding to trial for oral evidence 

• Mother alleged sexual abuse from infancy 

• Father alleges parental alienation by the step-father 

• We started the process  of child-directed mediation and the 

children did not express any of the same views as the 

parents 

• Case was also managed by a judge 

• Mediation failed due to the actions of both parents 

• Father did however gain significant insight and did not 

proceed to trial 

 



Central Authority // JW 

• 3 minor children, unlawfully retained in South Africa 

from Australia for the summer vacation 

• The are South African but had been living in 2Australia 

for three years 

• Extreme delay  in this case 

• Return was refused in the High Court based on the 

children’s objection to return and the delay 

• Now going on appeal which will probably only be heard 

November 2014 

• Children have now been in the country for 3 years 

• Eldest is progressing to high school next year 



• No attempt at mediation in this case but we did do a 

“voice of the child” assessment  to put their views on 

record, not just from me but from a psychologist 

• Mother alleged extreme domestic abuse when the family 

was living in Australia 

• Father alleges parental alienation  

• Children’s views are very nuanced: 

– No signs of alienation 

– Also, no signs of abuse but they were  certainly traumatised by 

their  parent’s turbulent relationship 

– Have a very good relationship with their father 

– Because they were removed from the conflict and had settled 

they could also build a positive relationship with their father 

 



Hague Child Abduction matters 

• Extremely high conflict because the stakes are so high 

and there is a real fear in the left-behind parent that 

he/she may lose the children 

• Mediation is difficult simply because of logistics and 

geography 

• Expeditious proceedings 

• Family Advocate’s office’s role becomes adversarial 

• “Secure the voluntary return”, inflexible starting position 

makes mediation difficult 

• Jumps directly into  litigation 



High Court mediation 

• P v P and B v B – maintenance appeals 

• Davis J 

– At present there is no legislative framework which would 

empower this court to order mediation, even on appeal. This is 

a case which cries out even with a cursory examination of this 

record, for a court to be empowered to order that the parties  

subject themselves to a  process of mediation and that, if 

necessary, the court appoint a mediator. I accept that this is not 

what is contained  in the rules of court at present but his  is 

precisely the sort of  case that should have been subjected to 

alternative dispute resolution. 

• Maybe a more creative application of s 6(4)(a) and 

33(2)? 


